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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,
Plaintiff,
No. 05-CV-329-GKF-SAJ

V.

TYSON FOODS, INC., et al.,

N N N N N N N N N

Defendants.

STATE OF OKLAHOMA'S MOTION FOR LEAVE OF COURT
TO SUPPLEMENT EXPERT DATA

COMES NOW the Plaintiff, the State of Oklahoma, ex rel. W. A. Edmondson, in
his capacity as Attorney General of the State of Oklahoma, and Oklahoma Secretary of
the Environment, C. Miles Tolbert, in his capacity as the Trustee for Natural Resources
for the State of Oklahoma under CERCLA (“State”), and respectfully seeks leave of
Court to supplement the data relied upon by the State’s expert witness, Roger Olsen (“Dr.
Olsen”). In support of this Motion, the State shows the Court as follows:

1. On February 2, 2008, the Defendants deposed Dr. Olsen. During the
deposition, Dr. Olsen was questioned concerning his use of principal component analysis
(“PCA”) in determining that the primary source of bacterial contamination in the Illinois
River Watershed is from poultry.

2. On February 6, 2008, the Court entered an Order denying Defendants’
Motion to Amend Schedule for Hearing on Plaintiffs’ Motion for Preliminary Injunction
and Defendants’ Response Thereto. (Dkt. #1513). In particular, the Court ordered that
“[e]xpert testimony based on work performed and/or materials not disclosed until after

the experts’ deposition is excluded.”
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3. Following his deposition, and in preparation for his testimony at the
upcoming preliminary injunction hearing, Dr. Olsen discovered that some of the data that
he used to perform his PCA had been previously rejected by his employer’s (“CDM?”)
quality control review. Olsen PCA Aff., Ex. A, 1 1. It appears that when the PCA was
performed, Dr. Olsen inadvertently failed to exclude the rejected data. Id. at § 2. Of the
14,700 pieces of data used in this PCA, 677 were rejected data. Id. at T 3.

4, In light of this inadvertent error, Dr. Olsen has since performed the PCA
without the rejected data using the same methodology as before. Id. at § 3. Because the
rejected data was minimal in scope, there was no material difference in the PCA
outcome. Id. at | 4. Thus, Dr. Olsen’s previously expressed conclusions and opinions
remain the same concerning the impact of poultry waste on IRW water quality. Id. at {1 4
& 5.

5. In order to correct this inadvertent error, the State seeks leave of the
Court’s February 6 Order to supplement the PCA by removing the rejected data.

6. Furthermore, in consideration of this unforeseen development, the State is
providing the Defendants with the PCA results with the rejected data removed, and is
prepared to offer Dr. Olsen for a two (2) hour deposition on Monday, February 18, 2008.

7. While the State did not discover this mistake until after the Olsen
deposition, Defendants were apparently aware of it at the time of the deposition.

8. The State has conferred with Robert George, counsel for the Tyson
Defendants, who has stated that Defendants object to the granting of this Motion and

claims that it is prejudicial.
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WHEREFORE, premises considered, the State respectfully requests that the

Court grant this Motion and allow it leave of Court to supplement the PCA data as set

forth herein.

Respectfully submitted,

W.A. Drew Edmondson OBA # 2628

Attorney General

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Tina Lynn lzadi OBA #17978
Assistant Attorneys General

State of Oklahoma
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Oklahoma City, OK 73105
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William H. Narwold (admitted pro hac vice)
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Motley Rice, LLC
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(860) 882-1676
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Attorneys for the State of Oklahoma
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